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DETAILED ACTION 
Oath/Declaration 

1 . The oath or declaration is defective. A new oath or declaration in compliance with 37 

CFR 1.67(a) identifying this application by application number and filing date is required. See 

MPEP §§ 602.01 and 602.02. The oath or declaration is defective because: 

It does not identify the city and either state or foreign country of residence of each 
inventor. The residence information may be provided on either on an application data 
sheet or supplemental oath or declaration. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

Claims 1-3, 6, 8, 13-15, and 18 are rejected under 35 U.S.C. 102(e) as being anticipated 
by Herle (U.S Patent Application Publication # 2004/0261073 Al). 

Consider claim 1, Herle discloses a method for an over-the-air-programming session 
(abstract) comprising; a mobile subscriber unit 111 (figure 1) determining when the over-the-air 
session has ended (figure 4 and 5); and the mobile subscriber unit terminating an associated 
over-the-air programming call (paragraphs 0046 and 0061). 

Consider claim 2, and as applied to claim 1 above, Herle further discloses a method 
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wherein the over-the-air programming session is an over-the-air service provisioning session (i.e. 
software update) (paragraph 0003,0045,0046,0060,0061) 

Consider claim 3, and as applied to claim 1 above, Herle further discloses a method 
wherein the over-the-air programming session is an over-the-air service parameter session (i.e., 
software update) (paragraph 0003,0045,0046,0060,0061). 

Consider claim 6 and as applied to claim 1 above, Herle further discloses a method 
comprising a mobile subscriber unit 111 (figure 1) detecting a condition (i.e. power 
intentionally or accidentally shut-off) associated with a failed over-the-air call release (i.e., the 
journal sectors log the release) (paragraph 0058). 

Consider claim 8, Herle clearly shows and discloses a mobile subscriber unit 111 (figure 
1), comprising: an end of session detector (main processor 240) (figure 2) configured to detect 
the end of an over the air programming session; and a call terminator (main processor 240) 
(figure 2) coupled to the end of session detector, the call terminator configured to terminate an 
over-the-air call when the end of session detector detects the end of the over the air programming 
session (i.e., the main processor is under the control of the update program. The main processor 
240 determines whether there is more update software code, If no more SW remains the software 
update procedure ends) (figures 4 and 5 paragraph 0045, 0046,0060,and 0061). 

Consider claim 13, Herle shows and discloses a wireless communication system 100 
(figure 1) comprising; a plurality of base stations 101,102,103 (figure 1); a protocol for over-the 
air programming (i.e., mobile stations 1 11-1 14 can communicate over multiple access channels) 
(paragraph 0017) and a mobile subscriber unit 111 (figure 1); comprising end of session 
detector (main processor 240) (figure 2) configured to detect the end of an over-the -air 
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programming session 520 (figures 4 and 5); and a call terminator (main processor 240) (figure 
2) configured to terminate an over-the-air call when the end of session detector detects the end of 
the over-the-air programming session (figures 4 and 5 and paragraph 0045,0046,0060, and 
0061). 

Consider claim 14, and as applied to the system in claim 13 above. Herle further 
discloses that the plurality of base stations 101-103 could include a digital base stations (i.e., 
communication line 131 may be any suitable connection means such as analog or digital which 
could inherently necessitate a digital vs. an analog base station 101-103) (pg 2. paragraph 0023) 

Consider claim 15, and as applied to the system in claim 13 above. Herle further 
discloses that the plurality of base stations 101-103 could include an analog base stations (i.e., 
communication line 131 may be any suitable connection means such as analog or digital which 
could inherently necessitate a digital vs. an analog base station 101-103) (paragraph 0023) 

Consider claim 18, and as applied to claim 13, Herle also shows a system 100 wherein a 
mobile subscriber unit 111 (figure 1) further comprising a circumstance evaluator (journal) 
configured to detect a condition (e.g., loss of power) associated with a failed over the air call 
release (i.e., the journal tracks application updates on a sector by sector basis) (paragraph 
0038). 

Claim Rejections - 35 USC §103 
3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
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having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 



Claims 4, 9, 11, and 16 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Herle (U.S Patent Application Publication # 2004/0261073 Al) in view of Mittal (U.S. Patent 
# 6,842,613 B2) 

Consider claim 4, Herle discloses the claimed invention as applied to claim 1 above 
except that the step of detecting when an over-the-air session has ended does not comprise 
receiving an end of session message. In the same field of endeavor, Mittal discloses that the step 
of detecting when an over-the-air session (a download) has ended comprises of receiving an end 
of session message (column 7 lines 43-47, column 8 lines 12-21, and column 9 lines 14-26). 
Therefore, it would have been obvious at the time of the invention to include the end of session 
message, as taught by Mittal, in the method of Herle in order to efficiently detect the end of 
session. 

Consider claim 9, Herle discloses the claimed invention as applied to claim 8 above 
except the end of session detector is not an end of session message detector. In the same field of 
endeavor Mittal clearly shows wherein the end of session detector is an end of session message 
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detector (data message request detector 52) (figure 1 column 7 lines 43-47, column 8 lines 
12-21, and column 9 lines 14-26). Therefore, it would have been obvious at the time of the 
invention to include an end of session message detector as the end of session detector, as taught 
by Mittal, in the unit of Herle in order to efficiently detect the end of session. 

Consider claim 11, and as applied to claim 9 above, Herle as modified by Mittal, also 
shows a mobile subscriber unit 111 (figure 1) further comprising a circumstance evaluator 
(journal) configured to detect a condition (loss of power) associated with a failed over the air 
call release (i.e., the journal tracks application updates on a sector by sector basis) (pg 4. 
paragraph 0038). 

Consider claim 16, Herle as modified by Mittal, discloses the claimed invention as 
applied to claim 13 above except that the end of session detector is not an end of session 
message detector. In the same field of endeavor, Mittal discloses a communication system 10 
wherein the end of session detector is an end of session message detector (data message request 
detector 52) (figure 1 column 7 lines 43-47, column 8 lines 12-21, and column 9 lines 14-26). 
Therefore, it would have been obvious at the time of the invention to include an end of session 
message detector as the end of session detector, as taught by Mittal, in the system of Herle in 
order to efficiently detect the end of session. 

Claims 5, 10, and 17 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Herle (U.S Patent Application Publication # 2004/0261073 Al) in view of Mittal (U.S. Patent 
# 6,842,613 B2) and further in view of Nodoushani (U.S. Patent # 6,144,849) 

Consider claim 5, 10, and 17 and as applied to claims 1, 8, and 13 above. Herle 
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discloses the step of detecting when an over-the -air session has ended (figures 4 and 5). 
However, Herle does not show when a session has ended comprises detecting that a time-out 
period has lapsed without receiving an over -the -air message from the end of session detector. 
Mittal discloses an apparatus 50 (figure 1) comprising of a data message request detector 52 
(figure 1) and a status reporter 54 (figure 1) capable of detecting indications of a data message 
request received at the receive portion (column 7 lines 43-49). Therefore, it would have been 
obvious at the time of the invention to include a end of session message detector, as taught by 
Mittal, as the end of session detector in the method, unit, and system of Herle in order to 
efficiently detect the end of session. 

However, Herle as modified by Mittal does not show a method wherein the step of 
detecting when an over-the -air session has ended comprises detecting that a time-out period has 
lapsed without receiving an over-the-air message. In the same field of endeavor, Nodoushani 
discloses a method of termination based on a period (time-out) of inactivity (no message 
indicating end of session) occurs over the interface or if a session is open too long (column 11 
lines 1-6). Therefore it would have been obvious to a person of ordinary skill in the art at the 
time of the invention to modify Herle and Mittal to include a time-out period for termination on 
the data message request detector 52 as taught by Nodoushani to efficiently terminate over-the- 
air programming calls. 

Claims 7, 19, and 20-22 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Herle (U.S Patent Application Publication # 2004/0261073 Al) in view of Dahlin (U.S. 
Patent # 5,257,401). 
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Consider claims 7 and 19, as applied to claims 6 and 18 above. Herle discloses and 
shows a system comprising a plurality of base stations 101-103 comprising a digital base station; 
and an analog base station, a mobile subscriber unit (mobile station 111) (figure 1) and a 
method of detecting a failed over the air call release (i.e. power intentionally or accidentally 
shut-off) associated with a failed over-the-air call release (i.e., the journal sectors log the release) 
(paragraph 0058). Herle does not show where the detection comprises detecting a transition 
from an analog to digital network while engaged in an over-the-air programming call. Dahlin 
discloses a method of detecting a transition from an analog to digital network while engaged in 
an over the air programming call (column 15 lines 26-68) i.e., maintaining a connection {over 
the air programming call) while transitioning between digital and analog network. Therefore it 
would have been obvious at the time of the invention to include the method of detecting a 
transition from analog to digital as taught by Dahlin in the main processor 240 of Herle so that 
the current journal failure procedures could parallel failure procedures associated with 
transitioning from analog to digital for an enhanced recovery process. 

Consider claim 20, Herle discloses a method for over the air programming session 
comprising beginning an over the air programming session involving a mobile subscriber unit 
(mobile station 111); the mobile subscriber unit determining when the over the air session has 
ended (figures 4 and 5); and the mobile subscriber unit terminating an associated over-the air 
programming call (paragraph 0003, 0045, 0046, 0060, and 0061). 

Herle does not disclose a mobile subscriber unit transitioning from a digital network to an 
analog network while engaged in the over-the-air programming session. 

Dahlin clearly discloses a mobile subscriber unit transitioning from a digital network to 
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an analog network while engaged in the over-the-air programming session (i.e. established 
connection) (column 15 lines 26-68). Therefore, it would have been obvious at the time of the 
invention to include the method of detecting a transition from analog to digital as taught by 
Dahlin in the method of Herle so that the current journal failure procedures could parallel failure 
procedures associated with transitioning from analog to digital for an enhanced recovery process. 

Consider claim 21, Herle, as modified by Dahlin, clearly show and disclose the claimed 
invention as applied to claim 20 above and, in addition, Herle further discloses wherein the 
over-the-air programming session is an over-the-air service provisioning session (i.e., software 
update) (paragraph 0003, 0045, 0046, 0060, and 0061). 

Consider claim 22, Herle, as modified by Dahlin, clearly show and disclose the claimed 
invention as applied to claim 20 above and, in addition, Herle further discloses wherein the 
over-the-air programming session is an over-the-air service provisioning session (i.e., software 
update) (paragraph 0003,0045, 0046, 0060,and 0061). 

Claim 12 is rejected under 35 U.S.C. 103(a) as being unpatentable over Herle (U.S 
Patent Application Publication # 2004/0261073 Al) in view of Mittal (U.S. Patent # 
6,842,613 B2), as applied to claim 1 1 above, and further in view of Dahlin (U.S. Patent # 
5,257,401). 

Consider claim 12, Herle as modified by Mittal does not show where the detection 
comprises detecting a transition from an analog to digital network while engaged in an over-the- 
air programming call. Dahlin discloses a method of detecting a transition from an analog to 
digital network while engaged in an over the air programming call (column 15 lines 26-68) i.e., 
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maintaining a connection (over the air programming call) while transitioning between digital 
and analog network. Therefore, it would have been obvious at the time of the invention to 
include the step of detecting a transition from analog to digital as taught by Dahlin in the main 
processor 240 of Herle, as modified by Mittal so that the current journal failure procedures could 
parallel failure procedures associated with transitioning from analog to digital for an enhanced 
recovery process. 

Claim 23 is rejected under 35 U.S.C. 103(a) as being unpatentable over Herle (U.S 
Patent Application Publication # 2004/0261073 Al) in view of Dahlin (U.S. Patent # 
5,257,401), as applied to claim 20 above, and further in view of Mittal (U.S. Patent # 
6,842,613 B2). 

Consider claim 23, Herle as modified by Dahlin, discloses the claimed invention as 
applied to claim 20 above except that the step of detecting when an over-the-air session has 
ended does not comprise receiving an end of session message. In the same field of endeavor 
Mittal discloses that the step of detecting when an over-the-air session (a download) has ended 
comprises of receiving an end of session message (column 7 lines 43-47 and column 8 lines 12- 
15). Therefore, it would have been obvious at the time of the invention to include the end of 
session message, as taught by Mittal, in the method of Herle, as modified by Dahlin, in order to 
efficiently detect the end of session. 

Claim 24 is rejected under 35 U.S.C. 103(a) as being unpatentable over Herle (U.S 
Patent Application Publication # 2004/0261073 Al) in view of Dahlin (U.S. Patent # 
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5,257,401) as applied to claim 20 above, further in view of Mittal (U.S. Patent # 6,842,613 
B2), and further in view of Nodoushani (U.S. Patent # 6,144,849) 

Consider claim 24, Herle as modified by Dahlin clearly teaches the claimed invention as 
applied to claim 20 above and, in addition Herle discloses the step of detecting when an over- 
the -air session has ended (figures 4 and 5). 

Herle, as modified by Dahlin, does not show when a session has ended comprises 
receiving an over -the -air message from the end of session detector. 

Mittal discloses an apparatus 50 (figure 1) comprising of a data message request detector 
52 (figure 1) and a status reporter 54 (figure 1) capable of detecting indications of a data 
message request received at the receive portion (column 7 lines 43-49). Therefore, it would 
have been obvious at the time of the invention to include a end of session message detector, as 
taught by Mittal, as the end of session detector in the method of Herle, as modified by Dahlin, in 
order to efficiently detect the end of session. Herle, as modified by Dahlin and Mittal, does not 
show a method wherein the step of detecting when an over-the -air session has ended comprises 
detecting that a time-out period has lapsed without receiving an over-the-air message. In the 
same field of endeavor, Nodoushani discloses a method of termination based on a period (time- 
out) of inactivity (no message indicating end of session) occurs over the interface or if a session 
is open too long (column 11 lines 1-6). Therefore, it would have been obvious to a person of 
ordinary skill in the art at the time of the invention to modify Herle, Dahlin, and Mittal to include 
a time-out period for termination on the data message request detector 52 as taught by 
Nodoushani to efficiently terminate over-the-air programming calls. 
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Conclusion 



The prior art made of record and not relied upon is considered pertinent to applicant's disclosure. 
Leung shows a method and apparatus for network initiated parameter updating. Bilgic also 
shows a communication control fro a user of a central communication center that discloses 
control such as termination of a task from the mobile phone that can be applied to parameter 
updating and changes. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Charles Shedrick whose telephone number is (571)-272-8621. 
The examiner can normally be reached on 730am-430pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Kincaid Lester can be reached on (571)-272-7922. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



Charles Shedrick 
Art Unit 2687 
7/5/05 




